
1NRE:

BEFORE
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SOUTH CAROLINA

DOCKET NO. 2007-358-E-ORDERNO. 2009-109

FEBRUARY 27, 2009

Application of Duke Energy Carolinas, LLC

for Approval of Energy Efficiency Plan

Including an Energy Efficiency Rider and

Portfolio of Energy Efficiency Programs

) ORDER DENYING

) APPLICABILITY OF TEN-

) DAY NOTICE

) PROVISION AND

) RULING ON 'SAVE-A-

) WATT' PROPOSAL

This matter comes before the Public Service Commission of South Carolina

("Commission") as a result of correspondence from Counsel for Duke Energy Carolinas,

LLC ("Duke"), which was received at the Commission on February 19, 2009, and which

purportedly gave the Commission the "ten-day notice" that it has failed to timely issue an

order in a rate case under South Carolina Code Section 58-27-870(C).

By way of its letter, Duke seeks to compel the Commission to issue its order

ruling upon Docket No. 2007-358-E, the Company's Application for Approval of Energy

Efficiency Plan, including an Energy Efficiency Rider and Portfolio of Energy Efficiency

Programs, more commonly known as "save-a-watt." However, our examination of the

relevant statutes and regulations, along with a review of Duke's filings in this docket,

confirm that "save-a-watt" was not brought as a rate case, and is not subject to the six-

month deadline for issuance of an order required by South Carolina Code Section 58-27-

870(B). Because this docket is not a rate proceeding as contemplated in Section 58-27-
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870, Duke is not entitled to compelaction by this Commissionby way of filing its

allegedten-daynotice.

Fromits beginning,this dockethasnotbeencharacterizedby Duke asaratecase,

but as an application for approvalof an energyefficiency plan broughtunder South

CarolinaCodeSection58-37-20. Duke's decisionnot to file anoticeof intentto seekto

implementnew ratesthirty daysprior to filing its application,as requiredof all rate

proceedingsby SouthCarolinaCodeSection58-27-860,confirmsthat save-a-wattwas

not filed asa rate case. Additionally, Duke did not provide the typical test-yeardata

requiredby CommissionRegulation103-823(A)(3).

in fact, Duke's own expertwitness,Dr. Chm'lesJ. Cicchetti, testified that the

proceedingat issuewas not a rate case. In testimonybefore the Commissionduring

Duke's hearingon its save-a-wattapplication,Dr. Cicchettirepeatedlyinsistedthat an

energyefficiency plan suchas save-a-wattshouldnot bepursuedin a rateproceeding.

For instance, Dr. Cicchetti explicitly stated that, "A rate corse is not theplaee to consider

attd approve an innovative new business model for energy efficiency regulation, such

as save-a-watt." Tr. 910-911 (Vol. 2). Moreover, during cross-examination, Dr.

Cicchetti later added that, "Nobody's asking for a rate case." Tr. 938 (Vol. 2).

Clearly, at the time of the hearing, neither the Commission nor Duke viewed this

proceeding as a rate case. Having failed to meet the threshold statutoE¢ and regulatory

requirements for filing a rate case, Duke cannot now demand enforcement of the six

month deadline in the rate case statute. To do so is disingenuous, and inappropriate.
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In its letterof February19,2008,Duke alsoassertsthat if the Commissiondoes

notapprovesave-a-wattit could:

jeopardizeDuke's ability to assistthe statein obtaining
funding for energyefficiencyprogramscreatedby Title VII
of the 2009 American Recovery and Reinvestment Act

(also known as the "Stimulus Bill") because such grants

will be limited to the expansion of existing energy

efficiency programs "approved" by the Commission.

While Duke did not provide a more specific citation to the Stimulus Bill, we

believe that it is referring to the Competitive Grants which may be awarded by the

Secretary of Energy pursuant to Title IV, Section 410 of the Stimulus Bill. We have

examined this provision and are satisfied that it does not require approval of Save-a-watt

in order for the state to be eligible for these competitive grants. The competitive grants

provision contemplates funding for "the _ of existing energy efficiency and

renewable energy programs", Title IV, Section 410(3) (emphasis added), and we do not

believe that this language would preclude funding of future energy efficiency measures

for any of our state's electric and gas utilities, all of which already have energy efficiency

plans in effect in one form or another.

Nevel_theless, we do not wish to delay action on save-a-watt, or energy efficiency

programs in general, and therefore we dispose of the Company's application by this same

order. A review of Section 58-37-20 reveals that, i_f the Commission adopts an energy

efficiency program, it must have the following characteristics:

• Provide incentives and cost recovery for energy suppliers and distributors who

invest in energy supply and end-use technologies that ale cost effective,

environmentally acceptable, and reduce energy consumption or demand,
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• Allow energysuppliersanddistributorsto recovercosts,

• Allow energysuppliersand distributorsto obtaina reasonablerateof return

on their investmentin qualifieddemand-sidemanagementprogramssufficient

to maketheseprogramsat leastasfinanciallyattractiveasconstructionof new

generatingfacilities,and,

• Haveratesandchargesthat ensurethat thenet incomeof anelectricalor gas

utility regulatedby the Commissionafter implementationof specific cost-

effectiveenergyconservationmeasuresis at leastashigh asthe net income

would have been if the energy conservationmeasureshad not been

implemented.

Section 58-37-20 does not force this Commissionto adopt the save-a-watt

PURPAavoidedcostcompensationmodel for energyefficiencyprograms. EvenDuke

Energy concedesas much in its brief, merelysuggestinginsteadthat PURPA avoided

costis anappropriateoptionfor theCommission.

While theCommissionvaluesenergyefficiency,andis determinedto haveviable

andeffectiveenergyefficiency programsin placefor eachof our regulatedutilities in the

near future, the record before us doesnot supportthe save-a-wattproposalfor the

following reasons:

1) Theproposedprogram'scomplexityresultsin a lackof transparencyto customers

and regulators. The resultingdifficulty in explaininga utility's programto the

public is contraryto traditionalregulatoryprinciples. Theunderlyingdatausedin

calculatingDuke's PURPAavoidedcostsis confidential,which only addsto the
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program'scomplexityand lack of transparency.Customersshouldunderstand

howmuchtheywill pay for energyefficiencyprogramsandwhy.

2) Save-a-wattdoesnot limit theactualrateof returnthatthecompanycouldearnon

an energyefficiency program. The possibility exists that Duke will earn an

unreasonablyhighprofit onatleastsomeof its energyefficiencyanddemandside

managementprograms. In somecases,theprofits could exceed100%of Duke's

costs. While Duke's witnessesinsistedthat sucha scenariowasnot likely, they

couldnot convincinglydenyits possibility.

3) Thesave-a-wattprogramdoesnot givethe Commission,the Officeof Regulatory

Staff, or other parties sufficient input into the selection, implementation,

balancingof, andpossiblecancellationof programs.

4) The settlementagreementlacks sufficient safeguardsagainst the above-listed

problems. It would bevery difficult to conductameaningfulreviewof thesave-

a-wattprogramstwo yearsfrom now,asmanyof theproposedenergyefficiency

programswill havea horizon that is much longer than two yem's. Although up

front expenditures will already have been made, and customers will already be

paying for these programs, it will be difficult to verify the success of these

programs, let alone terminate them, two years from now.

While this decision does not role out the possibility that avoided cost could serve

as the basis for compensation in an energy efficiency program, departing fi'om the

transparency and accountability of a traditional cost-based model proposes real
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challenges,and, in this case,the proposalbefore us must be denied for the reasons

previouslystated.

We do not want the partiesor thepublic to misinteqoretthis decisionas a vote

againstenergyefficiency. This Commissionhasmadeclearthat it is determinedto see

strengthenedenergyefficiencyprogramsin placefor eachof thestate'sregulatedutilities

implementedin thevery nearfuture- preferablywithin theyear. Indeed,we commend

Dukefor being thefirst companyto file aproposalwith us. However,it is critical that

we implementa viable, understandable,transparentandcosteffectiveenergyefficiency

programthatwill enjoythelongtermsupportof thecompany'scustomers.

We urge the Company to return with a proposal designedto addressthe

Commission'sconcerns. We arepreparedto takeextraordinarymeasuresto considera

new proposalon an expeditedbasiswhile ensuringthat all interestedpartieshave an

opportunityto beheard.

This Order shall remain in full force and effect until further order of the

Commission.

BY ORDEROF THECOMMISSION:

abelh_. Fleming,Chairman %
Eliz

ATTEST:

Jo_._Howard, Vice Ch'airman

(SEAL)


